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iy Key Policy Issues
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1) To mine or not to mine?

2) Who owns the minerals?

3) Which part of Government is in charge?
4) Do the public get a say?

5) Environmental permit

6) Security of tenure

7) Enforcement regime

Pentecost Island, Vanuatu
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=® TheCommonwealth (1) To mine or not to mine?
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Some civil society criticism:
» that national policy discussions start with ‘how we will engage with deep-sea mining’,
rather than ‘should we engage...?’
» presumption that increased national revenue / GDP is a meaningful goal in the Pacific.

Lack of public confidence that Government will convert minerals to long-term
sustainable benefit for all citizens.

Some Pacific Islands:
» are better-off,
» have more revenue-generating options,
» have less capacity to manage an extractive
industry.

Need to balance competing interests and

assess State capacity to:

» attract investment, A CRITIQUE OF THE NAUTILUS MINERALS ENVIRONMENTAL AND
SOCIAL BENCHMARKING AMALYSIS GF THE SOLWARA | PROJECT
» maximise benefit to citizens,
» implement environmental protection,
» manage economic benefits sustainably,
» minimise social impacts,
» avoid adverse impact on other industries
and sea uses.

expERIMENTAL SEABED MENING IN THE PACIFIC
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268" The Commonwealth (2) Who owns the minerals?

Would presume it’s the State, but...
...check the Constitution: Pacific
Islands may have unusual
customary ownership, and strong
indigenous rights

Local perception may also differ
from the letter of the law!

Also local government issues
(arising often in island states)

Free, prior and informed consent?

e Are there communities who are likely to be directly adversely
affected by DSM activities?
» Tonga example
e Community Development Agreements?
e |sthere a ‘local community’ to DSM sites?
» Papua New Guinea example




72 (3) Which part of Government is In charge?
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e Various functions, and degree of separation, required:
» cadastral (geological database, mapping the seabed, registering
tenements),
» regulatory (mining right issue, inspectorate, enforcement),
» environmental (permitting, monitoring, enforcement),
» financial (tax and royalty collection)

* New DSM agency,
or existing agency?

e Supervisory or
advisory body?

 What appellate
authority?
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e Public participation in DSM decisions may help avoid opposition or
conflict at a later stage, and indeed is arguably a legal requirement
as a matter of international law.

e However the DSM licensing and regulatory process also needs to be
reasonably streamlined, predictable and efficient to be manageable

for Government, and attractive to investors.
FSM Solomon Islands Fiji __

e One model is to consult with the public / interested stakeholders
» On the drafting / review of national policy and law;

» During national strategic environmental assessment / marine spatial
planning procedures; and

» During any individual DSM project EIA.
e Citizens Advisory Council?
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Photos: SPC / UNEP Grid Arendal

* Inter-relation with mining right?
e Existing regime adequate?
 Monitoring and enforcement?
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(6) Security of tenure
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e Length of licence term,
renewal, and
termination

e Balance between:

» providing a
predictable and
secure operating
environment for the
permit-holder that
will incentivise DSM
research; and

» not giving a third party too much freedom to operate within
a national jurisdiction without regular checks and approvals,
to maintain effective State control and regulation.



268" The Commonwealth (7) Enforcement regime

* To be effective, a regulatory regime must have ‘teeth’, to incentivise
compliance, and penalise non-compliance.

* A range of enforcement options are available, and can be tailored to
the nature of the infringement: ‘the enforcement pyramid’.
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UN Convention on the Law of the Sea (‘UNCLOS”):
National and International Jurisdiction

Exclusive Economic Zone 200nm
(seafloor and water column)

e

: : ; -
Baseline ' — _-" I Continental Shelf

: up to 350 nm
: (seafloor only)

Territorial Sea 12nm

LAND
High Seas

SHELF

“The Area”

RISE

100
200 300

Coastal States have sovereign rights to explore and exploit the mineral
resources within national jurisdiction (including EEZ and Continental Shelf)
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Pacific Islands: Marine National Jurisdiction
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DSM Deposits

in the Pacific
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g}%@hﬂommmm&“h Pacific Small Island Developing States

» Small populations

» Many living in poverty

» Small land mass

» Huge ocean space

» Limited economic resources Funafuti,
» Limited human and technical capacity  Twalu
» New to extractive industries

» Some unstable governments

» Strong indigenous rights...

> ... yet reluctance to challenge authority

» Transparency mechanisms relatively new

Port Vila,
Vanuatu

Burebesaga
Chiefs,

Betio,
Suva, Fiji

Kiribati o CrediizRadioties
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s@;% Polymetallic Nodules Exploration Areas in the Clarion-Clipperton Fracture Zone
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7] Ocean Mineral Singapore Pte Ltd. (OMS) [T ] Government of the Republic of Korea

[ ] Cook Islands Investment Corporation (CIIC) [ Institut frangais de recherche pour I'exploitation de la mer (IFREMER; France)

B Marawa Research and Exploration Ltd (Kiribati) [ Interoceanmetal (IOM; Bulgaria, Cuba, Czech Republic, Poland, Russian Fed., Slovakia
[ ] Bundesanstalt fur Geowissenschaften und Rohstoffe (BGR; Germany) [ | Nauru Ocean Resources Inc. (NORI; Nauru)

|| China Ocean Mineral Resources Research and Development Association (COMRA; China) [JJlll Tonga Offshore Mining Ltd (TOML, Tonga)

- Deep Ocean Resources Development Company (DORD; Japan) I:l UK Seabed Resources Ltd (UKSRL I; UK)

I G-TEC Minerals Resources NV (GSR; Belgium) I Yuzhmorgeologia (Russian Federation)

[ ] UK Seabed Resources Ltd. (UKSRL II; UK)
D Reserved area* Area of particular environmental interest (APEI)** D Exclusive Economic Zones

* In the case of polymetallic nodules, the so-called parallel system provides that each application for exploration by a developed State must cover two parts of “equal estimated commercial value”.
One part is allocated to the applicant and the other is to become the reserved area, which is set aside for the conduct of activities by the Authority or developing States.

** In July 2012, the Authority adopted an environmental management plan for the Clarion-Clipperton Zone to be implemented on a provisional basis over an initial three-year period.

The plan includes the designation of a network of areas of particular environmental interest (ISBA/18/C/22).

®international Seabed Authority, 24 July 2014. Background map. ESRI




W, 1982 UN Convention on the
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o (Coastal States have sovereign rights
to explore and exploit marine
mineral resources within national
maritime jurisdiction.

« These rights are subject to: other
international commitments, which
include environmental obligations.

 The State will be held responsible for
the management of seabed mineral THE W
activities  within its  national
jurisdiction. OF THE
e State will want to complement SEA
eXiSti ng ocean uses. Compendium of Basic Documents

* National regulatory law is essential.

International Seabed Authority

 Law should be preceded by written
Government policy.
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, State Environment Duties:
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UN Convention on the Law of the Sea - obligations as well as rights:
» Protect and preserve the marine environment and rare or fragile ecosystems,
» Prior Environmental Impact Assessment (EIA),
» Monitor risks/impact to the marine environment,
» Minimise the likelihood of pollution and accidents.
Convention on Biological Diversity
» Conserve biodiversity
» Protect ecosystems in situ (e.g. marine protected areas)
International Maritime Organisation Conventions - because DSM activities use ships:
» Prevent pollution/dumping,
» Control hazardous materials,
» Prevent collisions and accidents at-sea.
Rio Declaration on the Environment and Development
» Precautionary approach,
» Participation of citizens in decision-making process




What needs to be covered in law?
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. Objects of Act and Jurisdiction
. Establishment of Seabed Minerals Authority

* Objectives, functions, duties, powers, information management

. Establishment of Advisory Council

e Composition and role (varies from country to country), procedural rules

. Designation of Seabed “Blocks’

o (Cadastre, register

. General Obligations on Title Holders

Prospecting « Application, decision-making, consultation, Title issue
Exploration » Specific Title terms
Mining * Review, renewal, termination, liability,

« Inter-play with environment law, EIS template
Sponsorship of Activities in the Area

10. Fiscal Arrangements

 Fees, taxes, royalties
» Security, sovereign wealth fund

11.0ther

» Vessel standards, safety zones, other sea users
» Conflict of interest
* Regulations, consequential amendments, transitional provisions
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< Legislation

DSM Co State

Taxes and royalties {}

Government
and DSM Co
transparency,
and
consultation.

Stakeholder
oversight

-other sea
users
-other States
-the public
-NGOs
-affected
communities

Judicial oversight: appeal of State decisions, civil or criminal actions for wrongdoing by DSM Co.
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State duties:

Precautionary approach
Establish national regulatory
Authority with necessary
powers and duties

Tender procedures for licensing
Participatory stakeholder
consultation

Access relevant experts
Promote transparency (e.qg.
publish reports and decisions,
public register of titles)
Monitoring and inspection
Enforcement action
Anti-corruption and conflict of
Interest measures

Sovereign wealth funds long-
term management of revenue
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DSM licensees’ duties:

Precautionary approach

Best environmental practice

Control sites, and buffer zones
Collection and sharing of comprehensive
baseline environmental data

Monitoring against that data

Regular reporting

EIA before any activities that may cause
significant harm

Environmental / performance bond
Incident management plan

Maintain insurance

Cooperate with State monitoring /Zinspections

Public engagement activities

Health and safety of workers

No interference with other marine users
Pay fees, taxes, royalties



